
 

 
Sex Offender Registration and Notification  

In the United States 
Current Case Law and Issues — March 2018 

 
Other Constitutional Issues 

 
 Nearly all persons required to register as sex offenders must do so because they have been 

convicted of a criminal offense. Accordingly, by the time a person is actually required to register, 
a number of constitutional protections have already been afforded — namely, those which inure 
to a defendant throughout the course of a criminal trial and sentencing.  

 
 In prosecutions for failure to register cases or civil challenges to registration requirements, 

offenders have launched unsuccessful challenges based on the following arguments: takings,1 dou-
ble jeopardy,2 procedural due process,3 substantive due process,4 equal protection,5 the right to a 
trial by jury,6 right to travel,7 cruel and unusual punishment,8 full faith and credit,9 the supremacy 
clause10 and separation of powers.11 Another set of constitutional arguments are those advanced 
by the “sovereign citizen movement,” which, though creative, have proven unsuccessful.12 In ad-
dition, in Bond v. United States,13 the Supreme Court granted standing to sex offenders to chal-
lenge SORNA on 10th Amendment grounds where previously they had no standing to do so, but 
no challenges on those grounds have been successful at the circuit level thus far.14  
 
Varied Successful Challenges 
 

 Although, as noted above, the vast majority of constitutional challenges to sex offender 
registration and notification requirements are unsuccessful, there have been some notable deci-
sions based on constitutional grounds. For example, a successful challenge was made in Maine 
utilizing the Bill of Attainder clause under Article I, Section 9 of the U.S. Constitution.15  

 
 There were two notable federal court decisions in 2017 where various provisions of state 

law were found to violate the Constitution. First, the United States Supreme Court held that a North 
Carolina law prohibiting registered sex offenders from accessing social media sites where minors 
are permitted (such as Facebook) violated the First Amendment.16 More than 1,000 people had 
previously been prosecuted under the law.17 Second, a federal court in Colorado found that the 
state’s sex offender registration and notification system violated both the Eighth and 14th Amend-
ments.18  

 
 In addition to these two recent cases, state and federal courts have previously held the fol-

lowing:  
 

• The collection of internet identifiers violates the First Amendment19  
• Being ordered to register as a sex offender triggers the protections of procedural due 

process20 
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• Publishing information about an offender’s “primary and secondary targets” violates 
due process21  

• Being ordered to register as a parole condition violates due process when the underly-
ing convictions are not sexual in nature22  

• Requiring registration for a conviction for solicitation, and not prostitution, when each 
offense had the same elements, violates due process23  

• A “three-strikes” sentence based on a failure to register conviction is cruel and unusual 
punishment24  

• Mandatory life imprisonment for a second conviction of failure to register is cruel and 
unusual punishment25  

• Requiring an offender to continue to register when he had been convicted of having 
consensual sex with his 14-year-old girlfriend (he was 18 at the time) and had his case 
successfully dismissed under a deferred disposition is cruel and unusual punishment26 
  

 In addition, the Pennsylvania Supreme Court invalidated a portion of the state’s SORNA-
implementing law because it violated the “single subject” rule of its constitution.27 

 
Interaction Between SORNA and State Law 

 
 There have been some notable cases regarding the interaction between SORNA and the 

existing registration and notification laws in a state: Missouri has held that SORNA preempts state 
law to the extent that any state constitutional concerns are not implicated,28 and North Carolina 
concluded that SORNA is directly incorporated (in part) in to state law and that incorporation is 
not an unconstitutional delegation of legislative authority.29 In addition, Texas explicitly considers 
the federal duration of registration under SORNA in making a determination about whether an 
offender’s registration period can be terminated.30 
 
Jury Determination of Obligation to Register as a Sex Offender 
 

 There are a number of Supreme Court cases that do not directly address sex offender reg-
istration, yet continue to have a bearing on litigation in the field.31 For example, the case of Ap-
prendi v. New Jersey spurred a number of challenges to registration requirements; namely, con-
tending that a jury should be required to determine whether an offender should be subject to the 
additional “punishment” of sex offender registration.32 The test as to whether sex offender regis-
tration constitutes “punishment” is the same as that used to determine whether something is “pu-
nitive” for purposes of an ex post facto analysis as discussed in the section on Retroactive Regis-
tration.33 To date, most challenges under Apprendi have been unsuccessful.34  
 
Ineffective Assistance of Counsel 

 
 One frequent argument in failure to register cases is that the offender had ineffective assis-

tance of counsel during the trial for the underlying sex offense, because counsel did not advise 
them that they would be required to register as a sex offender. Most of these cases have focused 
on sex offender registration as a “collateral consequence” of conviction;35 other cases involving 
whether a guilty plea is knowing, voluntary and intelligent have also discussed the issue.36 At least 
one court has concluded that the heightened registration and notification requirements imposed on 



Sex Offender Registration and Notification in the United States: Current Case Law and Issues March 2018 

SMART Office │ SMART.gov  3 

sex offenders have rendered any registration requirement a “direct consequence,” rather than a 
“collateral consequence,” of conviction.37  

 
 While most courts do not find any constitutional violation in these circumstances, one court 

held that an affirmative misrepresentation that an offender would not have to register as a sex 
offender is ineffective assistance of counsel;38 another determined that incorrect advice to an of-
fender regarding whether he would be required to register as a sex offender is ineffective assistance 
of counsel;39 and a constitutional violation was found where counsel advised that an offender plead 
guilty to a charge of failure to register when the offender had never been convicted of an offense 
legally requiring registration.40 In addition, when an attorney does not advise their client of their 
duty to register and the court’s advisement is limited to an admonition that “[y]ou’d have to sign 
up with the sexual registry and different other things,” counsel’s performance is constitutionally 
insufficient.41 
 
Padilla v. Kentucky 

 
 Padilla v. Kentucky42 held that counsel’s failure to correctly advise a client that a convic-
tion would count as a deportable offense under the Immigration and Naturalization Act was defi-
cient assistance under the Sixth Amendment.43 Since the decision in Padilla, a number of cases 
have addressed the issue of whether counsel’s failure to advise their client that a conviction would 
result in sex offender registration also runs afoul of the Sixth Amendment; thus far, those chal-
lenges have been unsuccessful.44 The Supreme Court concluded that the holding in Padilla does 
not apply retroactively.45 
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